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Introduction: Symposium on Globalization
of Secured Lending
JANE

K. WiNN*

Lending secured by personal property is one of the most basic commercial transactions
in the U.S. economy today.' In one survey of 500,000 small and medium-sized U.S. businesses, sixty-two percent of the businesses' debt was secured by personal property or other
forms of collateral.' By contrast, personal property security is almost irrelevant to the financial obligations of major, publicly held companies in the United States. Secured lending
plays a particularly vital role in the growth of small- and medium-sized enterprises, where
it promotes productive cooperation between financiers and entrepreneurs.' By permitting
lenders to take a security interest in the inventory, equipment, accounts receivable, and
other personal property assets in return for purchase money or working capital financing
from institutional lenders such as banks, the borrower can avoid the need to self-finance or
rely on more expensive alternative forms of credit.
The principal law governing secured lending in the United States is Article 9 of the
*Jane K. Winn is Professor of Law, Southern Methodist University, Dallas, Texas, and author of The Law
of Electronic Commerce (4th edition, 2001 forthcoming). Copies of other papers she has written on various
electronic commerce law issues are available from her Website at http://www.smu.edu/-jwinn.
1. In this paper, the term "secured lending" will be used to mean lending secured by an interest in personal
property, where personal property may be chattels or intangible rights such as intellectual property rights or
the right to receive payment. This is in contrast with "mortgage lending," which is lending secured by an
interest in real property. A lender who takes personal property security is often referred to as the "secured
party" or a "secured lender" whereas a lender who takes real property security is often referred to as the
"mortgagee." This usage follows the common commercial law meanings of these terms in the United States.
2. ALANSCHWARTZ& ROBERT SCOTT, COMMERCIAL TRANSACTIONS: PRINCIPLES & POLICIES 547 (2d ed. 1991).
3. Notwithstanding the actual popularity of secured lending in the United States, there has been considerable
academic debate for twenty years over the philosophical justifications for secured lending. For a sampling of
this debate, see Lucian Ayre Bebchuk & Jesse M. Fried, The Uneasy Case for the Priority of Secured Claims in
Bankruptcy, 105 YALEL.J. 857 (1996); Thomas H. Jackson & Anthony T. Kronman, Secured Financing and
PrioritiesAmong Creditors, 88 YALEL.J. 1143, 1147-61 (1979); RonaldJ. Mann, Explaining the PatternofSecured
Credit, 110 HARv. L. REV. 625 (1997); Alan Schwartz, The ContinuingPuzzle of SecuredDebt, 37 VAND. L. REV.
1051 (1984); and Robert E. Scott, A Relational Theory of Secured Financing,86 COLUM. L. REV. 901, 916-33
(1986). Proponents of secured lending argue that it promotes productive cooperation between lenders and

borrowers while opponents of secured lending argue that it unfairly favors one class of creditors over other
classes.
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Uniform Commercial Code (U.C.C.). 4 Article 9 was designed to streamline the process of
using personal property as collateral. The statute provides that a security interest may be
granted to a lender with a minimum of formalities.5 A security interest may be possessory,
in the case of a pledge, or more commonly nonpossessory, in which case a writing signed
by the debtor is required. In general, the rights of the secured party are perfected either
when the secured party takes possession or files a financing statement in the appropriate
U.C.C. filing office, which is normally the filing office in the state where the collateral is
located.6 Among the great advances made by the Article 9 drafters in reforming the law of
personal property security were the ideas that the economic substance of the transaction,
and not legal formalities in drafting the contract, should determine the application of the
statute; that lenders should have a centralized filing office to which they can turn to learn
if a borrower has already granted a nonpossessory security interest to another lender; that
once a lien is granted, it can float to attach on property the borrower acquires after the
security agreement was executed; and that all a lender needs to file in the public records is
a simple notice that identifies the lender and the borrower and describes the collateral in
very general terms. These ideas succeeded in simplifying the process of secured lending,
and encouraged a huge expansion in secured lending to U.S. businesses in the decades
following the enactment of Article 9.
The growth of global markets has sparked interest in U.S.-style secured lending laws
outside the United States. The three papers in this symposium on the globalization of
secured lending examine secured lending developments in three arenas outside the United
States. Professor Ronald Cuming of the University of Saskatchewan analyzes the work of
the International Institution for the Unification of Private Law (UNIDROIT) with regard
to mobile equipment and aircraft equipment. Professor Anthony Duggan of the University
of Toronto analyzes recent developments in Australia. Professor Henry Gabriel of Loyola
University School of Law in New Orleans analyzes recent developments in New Zealand.
Professor Cuming discusses the development of a transnational regime regulating security interests in mobile equipment generally, with a special protocol governing rights in
aircraft equipment, that is "unprecedented and extremely ambitious" in its scope. Among
the thorny issues that the drafters of the Convention on International Interests in Mobile
Equipment and the Aircraft Equipment Protocol had to face were the hostility of civil law
jurisdictions to nonpossessory security interests generally; the coordination of a new commercial law defined by treaty and existing commercial and insolvency laws within adopting
states; and the creation of an international registry of security interests governed by the
4. All references to U.C.C. Article 9 in this paper are to the 1990 Official Version. Standard treatises
analyzing Article 9 include BARKLEY CLARK, THE LAw OF SECURED
and JAMES J. WHITE & RORERT S. SUMMERS,UNIFORM COMMERCIAL

UCC (1993),
(4th ed. 1994). The history of the
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law of secured transactions prior to Article 9 and the drafting of Article 9 is contained in GRANT
SECURITY INTERESTS IN PERSONAL PROPERTY (1965). A concise overview of Article
HAKES, THE ABCs OF THE UCC: ARTICLE 9 SECURED TRANSACTIONS (1996).

9 is provided in

GILMORE,
RUSSELL A.

In 1998, a new version of Article 9 was issued by the National Conference of Commissioners on Uniform
State Laws (NCCUSL) and the American Law Institute, the co-sponsors of the Uniform Commercial Code.
The new version of Article 9 may be accessed from the NCCUSL Website at http://www.nccusl.org. The new
version of Article 9 retains the original structure of Article 9 while adapting certain provisions to take account
of developments in financing practice in the United States that occurred during the fifty years since Article 9
was first enacted. At press time (early 2001) the new version of Article 9 had been enacted in twenty-nine states,
introduced in two states, and is expected to be adopted in the remaining states over the next few years.
5. U.C.C. § 9-203 (1990).
6. U.C.C. §§ 9-103, 302, 304, and 402.
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Convention and Protocol. It is expected that the Convention and Protocol will be adopted
at a diplomatic conference in 2001.
Professor Duggan chronicles the failure of Australia to adopt a modern secured lending
statute, analyzing the shortcomings of the current regime, as well as the alternatives that
have been proposed and forgone. Australian law today is a complex patchwork of overlapping and contradictory statutory and common law regimes regulating security interests in
personal property. Repeated efforts to revise Australia's laws based on models drawn from
foreign jurisdictions such as the United States, Canada, and New Zealand have failed for
various political and practical reasons. Professor Duggan concludes by noting the pressing
need for such efforts to succeed.
Professor Gabriel by contrast is able to report on New Zealand's recent success in modernizing its personal property security laws. Prior to these reforms, the law of New Zealand
was also a complex patchwork. The reforms drew on recent legislation in Saskatchewan
and New Brunswick, which in turn were largely based on U.C.C. Article 9. Professor
Gabriel describes the New Zealand legislation and finds it similar in structure to its North
American antecedents.
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